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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or fo

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 108
of the Finance (No.2) Act, 1998. e

(1) zﬁaﬁuwmw(arﬂa)ﬁwm?ﬁ,zomEﬁﬁaquﬁewfﬁﬁﬁﬁfemmgq—aﬁa‘rm
ﬁ,ﬁﬁaama‘sm%ramﬁﬁﬁﬁﬁﬁﬁﬁaﬁﬁwaﬂﬂma@—mwmwmaﬁﬁ—ﬁ
qf @ T SR emiee fhar W ARy | wWh Wi @ g, P Tees & afenf ot 35-§ H
ﬁa?ﬁﬁqﬁfﬁgwﬂa%wma%waﬁm—ewaﬁmﬂﬂﬁmﬁm

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35.EE of CEA, 1944, =nder Major Head of Account.
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The revision applicaticgn shall be accompanied by a fee of Rs.200/- where the éméunt
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) the special bench of ‘Custom, Excise & Service Tax Apbellate Tribunal of West &gock
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b)  To the west regionél bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed i quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) mw,#mmwwwmwm@m)ﬁmmEkmﬁ
e AT (Demand) TG €3 (Penalty) T 10% & ST AT feyar & | grelifer, TR I3 ST 10 IS
TIT B I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) ‘

FegIT 3cUTe %ﬁm YT T & 3iTETa, AfHeT g "ehcied @i HfeT" (Duty Demanded) -
(i) (Section) @S 11D ¥ e Feife TRy,
(i)  Torar arera Serdc shise Y
(iii) et wide uwt & e 6 & agd & TR

= wqﬁm'ﬁﬁam'ﬁqﬁﬁmaﬁ@mﬁ, ardier aiRae @ & fore ud oref s R s

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have 1o be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) ~ amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiy amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payrrégnfc of 10"{:5} \ }
of the duty demanded where duty or duty and penalty are in dispute, or penalty, whejgé,penf‘ai@y? /g@“

< %5

PP H n g
alone is in dispute. e
S @G

h TIVANE TN




e omer == e

" gl'( - F.NO.V2[84]70/Ahd-1l/APP-11/15-16

ORDERIN APPEAL

Subject appeal is filed by M/s. Chamunda Plastics Pvt. Ltd., Plot No. B-15, Near
Modern Bakery, Phase-II GIDC, Naroda, Ahmedabad (hereinafter referred to as "the
appellant] against OIO n0.08/ADC /2015/DSN [hereinafter referred to as ‘the
impugned order) passed by The AdditionalCommissioner,Central Excise, Ahmedabad-II
(hereinafter referred to as ‘the adjudicating authority).they are engaged in the
manufacture of goods falling under Chapter 3%and 84 of the Central Excise
Tar1ff Act, 1985][hereinafter referred to as CETA, 1985 The appellant is availing

cenvat credit on raw materials and capital goods under Cenvat Credit Rules, 2004.

2. Briefly stated the fact of the case is the officers of Central Exeise, Division-1,
visited the factory of Unit-II for post verification,and found Physical stock of
finished goods lying in ready to dispatch condition , the said HDPE/PP Pipes was
valued at Rs. 2011603/- and the duty involved was Rs. 2.,48,634/. Said goods is
liable for confiscation under the provisions of Central Excise Act and Rules. Search
of the premises of Unit -I was also conducted and the stock was verified with
those recorded in Daily Stock Account. During the search, Shri Natvarbhai B.
Patel, Managing Director of M /s. Chamunda PlasticsPvt.Ltd stated that they had
applied for a new registration for theirUnit-II.that all records of Unit-II were
maintained and updated in this unit. That they had availed and utilized Cenvat
crédit,on the inputs that were purchased and used in the manufacture of pipes
cleared from Unit-Il and Excise duty on the clearances, had been included in the
Excise returns of this unit. Since April-2012, they had shifted and started
manufacturing of HDPE/PP pipes at Plot No. 908/5, Phase-IV, Gayatri Mandir Road,
GIDC, Naroda, Ahmedabad; that they had not paid any C.Ex. duty for the goods
cleared from Plot No. 908/5, Phase-IV Gayatri Mandir Road, GIDC, Naroda,
Ahmedabad; that they had availed and utilized Cenvat credit on the inputs that were
Purchased and used in the manufacture of HDPE/PP pipes cleared from Plot No. 908/3,
Phase-1V, Gayatri Mandir Road, GIDC Naroda, Ahmedabad; He had further
deposed that they had not maintained any separate record for receipt of raw
materials at Unit-II, but all the raw materials for Unit-I and Unit-II were received
at Unit-I only .The required quantity of raw materials were sent to Unit-II in local loading
tempo, without preparation of any documents and records. He had furthef stated that
since the Unit was registered with. Central Excise department, they had availed
Cenvat credit of duty paid goods at ,unit-I only and the required quantity of such
raw materials were sent to Unit-II. Further after availment of credit of on such quantity
of raw materials, they had cleared/transferred required quantity of raw materials to their
Unit-II which was an un-registered.premise, without reversal of proportionate credit of

Cenvat as required under Rule 3(5) of Cenvat Credit Rules,2004, as well as without

practice adopted by them and it was only during the post-facto verification of fhe

any invoice. The appellant had never informed the department regarding th'é:: E;fi
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newly registered premises (Unit-I), that the mal—practlce adopted by the assessee
came to light. All these acts of contrav'en’uon on the part of the said unit appeared to
hav¢ been committed with intent to evade payment of duty by suppressing the
facts and therefore the said amount of irregularly availed Cenvat credit appeared to be
demanded and recovered from them under the provisions of Section 11 A (4) of
the CEA, 1944 by invoking the extended period of five years on account of
suppression of facts and contravention of various provisions of CCR
2004.SCN was issued for recovery of Cenvat credit irregularly availed by them
,along with' interest and penal action under Section 11 AC (1) (a) of theCEA1944
_said SCN was decided and confirmed with penalty.

3. Being aggrieved by the impugned order the appellant filed the present appeal

on the following main grounds;

a. there -was no dispute that the inputs were  received
at unit-I and Cenvat credit thereon availed by unit-1 and cleared/
transferred to unit-I1 for the manufacture of HDPE/PP
pipe, but it was mnot correct that this was a mal-practice
adopted by them to evade duty. They further submitted that.
they had discharged duty on pipes manufactured at unit-II out of the raw

material cleared/transferred from unit-I.

b. that the Central Excise duty involved in the goods manufactured
and cleared by unit-II had been discharged by unit-I and the details
thereof had been reflected in E.R3 returns filed by their Unit-I from time to
time. that this was nothing but a procedure of manufacture of goods on job work
basis, and there was only a lacuna on their part i.e. not foilowing job work
procedure as laid down, and was a procedural in nature and no evasion of duty

nor was any irregularity in availing of Cenvat credit.

c. that the quantification of Cenvat Credit Rs. 14,32,796/- was not
proper. it was a fact that unit-II had discharged its duty as jbb worker. Unit-I
had played as a the principal manufacturer had to follow procedure as envisaged.
‘under rule-3(5) of the CCR, 2004,with Notification No. 214/1986- CE dated
1.3.1986 They relied on the following judgments;1.Comr. of
C.Ex.Ahmedabad-IIv/s Bharat Foundry, reported in 2009 (246)ELT56 1(Tri.
Ahmedabad).(ii)C.G. AutomotiveGearsLtd.V/sComr.C.Ex.&ST,Indore reported

at 2014- (308) E.L.T. 546 (Tri.Del.)

d.that penalty proposed was not sustainable They submitted that the seized goods
were not liable to confiscation.

4. Personal Hearing was 16.11. 2016, wherein Shri N.R. Parmar, Consultant,
appeared and reiterated written submissions. I have carefully gone through the
show cause notice, and submissions made during the Personal Hearing . I find that -.—-
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the issue involved in this case is whether Cenvat credit is admissible to Ur%ﬂt—alj\oMR hEp, ,?

when the said inputs have in fact been used in Unit - II. The undlsputed facts are
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that HDPE / PP Pipes were being manufactured only in Unit - II; that the inputs
required to manufacture HDPE / PP Pipes viz, virgin grade granules of HDPE |/ PP
were not being used as inputs in Unit - I; that Cenvat credit of Such inputs had been
taken in Unit - I; that HDPE / PP pipes were manufactured and cleared from Unit - II
for which they did not prepare any Invoice / Bills from Unit II and did not pay Central
Excise duty from Unit -II. The assessee has submitted that-the whole process in the
issue involved .in the captioned show cause notice is that the goods were
manufactured on job Worlo from their sister Unit i.e. Unit - II, but they failed to
follow the proper procedures.

5. As the issue involved in this case pertains to two different units of
same firm, [ will examine the legal position of two or more units of the same firm, I find
that as per the Central Excise Act,1944 and Rules framed therein, different units of
the same firm arc required to obtain separate Registration and are separately
assessed. Admissibility of any benefit, including Cenvat Credit is determined
separately. Even though they pertain to same firm the legal person in respect of two
divisions of same firm has been given by the hon'ble High Court of Gujarat in the case
of M/s. Sintex Industries Ltd. 2013. (287) ELT. 261 (Guj.). Hon'ble High Court of
Gujarat held that the appellant itself having described ighe factory of its Plastic
Division as a separate place of business by applying for separate registration and
having obtained such separate registration.1 find that in the present case-, not only Unit
- I and Unit -II are located away from each other, but Unit - I and Unit - II also falls
under different- Jurisdictional Range Offices. These two separate units are required to
obtain separate Registration, being separately assessed and admissibility of any
benefit, including Cenvat credit, is required to be determined separately in respect of each
asseasee (Unit - I and Unit -1I). Thus, as per settled legal position, Unit - I and Unit - Il in this
case are separate assessees for the purpose of Central Excise. the issue that arises whether
Unit - I could avéil Cenvat credit in respect of unit-II which are not at all used for
manufacture of finished good of uinit —I. but which are solely used for manufacture
of finished goods of Unit -II. As the appellant has not followed any procedure
prescribed under Central Excise Act, 1944 and Rules framed there under, it was not
possible for the department to exercise necessary checks to ensure whether the
inputs on which Cenvat credit has been taken were used in or in relation to
manufacture of final goods and whether final goods manufactured have. been
cleared on payment of appropriate Central Excise duty. Unit II, where inputs
were utilized and finished goods were manufactured and cleared was not
registered 'with Central Excise deptt and no duty payment particulars are
mentioned.

6. Ifind that, in the cases of Indian Oil Corporation 2012. (276) E.L.T. 145 (S.C.),
And Modern Threads (I) Ltd. Vs. Commr of CE - II 2006 (193) E.L.T. 465 (TRI. -
Del.), Applying the ratio of aforesaid judgment in the present case, wherem//
procedure has been followed and no records / documents have been preparecqlv S

respect of inputs sent from Unit- I to Unit -II and neither any Invoice / B111VWK ' vl

&
(el

R _ur\ao:%\
e

I

v OJQ e
(r




(2)
©)

(c)

s LIRSy

c syt P T

‘ — #~  FENO.N2[84]70/Ahd-II/APP-II/15-16
ERNRE ;1 l.»n' ) .
nor Excise duty paid by Unit- II at the time of clearance of finished goods from
Unit — II. I hold that Cenvat credit is no% avaiilable 1_;() them. The appellant has
contend that Unit-I has paid Central Excise duty in résﬁect of goods cleared from
Unit- II. In this regard, I find that unregistered unit cannot pay Excise duty on
behalf of other unitand the same is not verifiable. Further, Cenvat credit can be
transferred from one unit to another registered unit strictly under the provision of CCR,

2004;

Rulel0 of CCP, 2004 - Transfer / Shifting of factory.

Rule 10A of CCR -Transfer of Cenvat credit of additional duty leviable under Section 3(5) of Customs

Tariff Act.
Rule 12A of CCR, 2004 - Cenvat credit available with one reglstered premises to other
registered premises by Large Taxpayer Unit

Except the above referred situations specifically provided by CCP, 2004, CENVAT
Credit in respect of one unit can not be transferred to another unit. This view has
been upheld and clarified in various decisions, 1. Salora International Ltd; [2008 -
(227) E.L.T. 470 (Tri.-Del.)] In this case, Hon'ble CESTAT directed the applicants to
deposit a Sum of Rs. 3 Crores for hearing of the appeal. Applicénts submitted that
an amount of Rs. 2.5 erores had been deposited and the remaining amount stood
deposited from Cenvat credit from other unit. Hon'bie CESTAT put a specific query to
the applicants, whether the unit which had cleared the goods could utilize the
credit of another unit for payment of duty. The answer was in negative. In these
circumstances, as the demand was made from one unit but the payment was made

from Cenvat credit account of another unit, it could not be compliance.

7. I also rely on the case law of Bellary Steels 85 Alloys Ltd. 2010 (262) E.L.T.
609 (Tr. -Bang.)In view of the above legal position; Cenvat Credit in respect of
inputs used at one unit cannot be taken and utilized at another unit. The law do
not provide for availment of Cenvat credit at one unit in respect of inputs specifically
used at another unit Admissible to Unit - I in the present case.

8. 1 have gone through decisions of Hon’ble CESTAT, relied upon by the
appeliant. in the case of Bharat Foundry 2009 (246) E.L.T. 561 and G.G. Automotive
Gears Ltd. 2014 (308) E.L.T. 546 as discussed, inputs have admittedly not been
used at Unit - I but Cenvat credit on such inputs has been taken and utilized by
Unit-1. Therefore, the decisions relied upon by the appeliant are not found to be

applicable in the present case.

9. 1 also find that the appellant has suppressed the material facts from the

department and contravened the provisions of CCR,2004 with intent to evade

payment of Central Excise duty. Therefore extended period is rightly invoked in the- -
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present case. I hold that Impugned order is correct and legal. /;: ‘
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10. In view of the foregoing discussion and findings, I uphold the impugned order
and disallow the appeal filed by the appellant.
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The appeal filed by the appellant stand disposed off in above terms.
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[K.K.Parmar ) @
Superintendent (Appeals-II)
Central excise, Ahmedabad

By Regd. Post A.-D

M/s. Chamunda Plastics Pvt. Ltd.,
Plot No. B-15, Near Modern Bakery,

Phase-IL GIDC,

Naroda,
Ahmedabad.
Copy to :- @

1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II.

3 The Dy. Commissioner, Central Excise Division-I, Ahmedabad-II.

The Asstt. Commissioner (Systems), Central Excise, Ahmedabad-II.
Guard File.
. PA file.
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